
,--../

83. In Los An,eles, California, Nenel currently owns or manales

approximately 128 800 MHz channels and 80 900 MHz channels. Motorola is the

Jarcest rema;n;nl provider or SMR aervices in Los Anleles; it owns or manlces

approJimately 86 800 MHz channels and 40 900 MHz channels there. Other

providers or tnmked SMR semces CWTently hold, in total, licenses for

approzimately 130 800 MHz and 900 MHz channels on which they can provide

tnmked SMR .emce.

84. In Miami, Florida, Nenel, after the agreement with Dial Pace is

closed, will own or manage approximately 285 800 MHz channels and 6 900 MHz

channels. Motorola is the largest remaining provider of SMR services in Miami; it

owns or manages approximately 30 BOO MHz channels and 71 900 MHz channels

there. Other providers of trunked S~ffi se%"\'1ces CWTently hold, in total, licenses

ror approJ:i.mately 106 800 'MHz and 900 MHz channels on which they can provide

trunked SMR service.

35. In Ne~' York, New York, Nenel currently owns or manares

approximately 144 BOO MHz channels and 30 900 MHz channels. Motorola is the

llrlest remaining provider of SMR services in New York; it owns or manages

approJimately 52 800 MHz cbannels and 120 900 MHz Mannels there. Other

providers of tnmked SMR aemces currently hold, in total, Ucenaes for

approximately 100 800 MHz and 900 MHz channels on which they can provide

trunked SMR service.
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86. In Orlando, Florida, Nenel, upon doainl of the qreement with Dial

P.,e, 1ril1 own or man.,e approzimately 266 800 MHz c1:uumels and 10 900 MHz·

channels. Motorola is the larcest remaining provider of SMR .ervices in Orlando;

it owns or manaces approzimately 47 800 MHz channels and 20 900 MHz

channels there. Other providen of tnmked SMR ..mces currently hold, in total,

licenses for approzimately 130 800 :MHz and 900 MHz channels on which they can

provide tnmked SMR aemce.

S7. In Philadelphia, Pennsylvania, Nenel tun'ently owns or manages

approJimately 111 800 MHz channels. Motorola is the largest rem.aining provider

of 5MB services in Philadelphia; it owns or manages appronmately 96 800 MHz

channels and 100 900 MHz channels there. Other providers of tnmked SMR

services currently bold, in total, licenses for approximately 134 800 MHz and 900

MHz channels on which they can provide trunked SMR semce.

3S. In San Francisco, California, Nextel cun-ently owns or manages

approximately 209800 MHz channels and 42 900 MHz channels. Motorola is the

largest remaining provider of S1'tffi services in San Francisco; it owns or manages

approJimately 45 800 MHz channels and 12 900 MHz channels there. Other

providers of tnmked SMR .emces CUlTently hold, in total, licenses for

appromnately 35 800 MHz and 900 MHz channels on which they can provide

trunked SMR lemce.

89. In Seattle, WashinltOn, Nertel, upon c10sine of ita acreement with

OneComm, will own or manage approximately 135 800 MHz channels and 40 900
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MHz channels. Motorola is the 18J"1est remajnjnl provider of SMR .ervices in

Seattle; it owns or manares approximately 54 800 MHz cb,';nels and 40 900 MHz

channels there. Other providers of tnmked SM:R Hrvices cwnntJy hold, in total,

Jice~e. Cor approJimately ~s 800 MHz and 900 MHz channels OD which they can

provide tnmked SMR ..nice.

40. In WUhinrtoD, D.C., Nenel currently owns or mana,es

approJimately 189 800 MHz channels and 10 900 MHz channels. Motorola is the

lariest remainini provider of SMR services in Washington, D.C.; it owns or

manares approximately 61800 MHz channels and 90 900 MHz channels there.

Other providers of tnmked SMRservices currently hold, in total, licenaes for

approximately 75800 MHz and 900 MHz channels on which they can provide

trunked SM:R service.

41. Entry into local markets for the provision of trunked SMR services is

difficult. All available 800 MHz and 900 MHz SMR spectrum has been licensed in

the fifteen metropolitan areas, except for limited amounts of 900 MHz spectrum

the FCC allocated, but later reclaimed when the systems were not constructed.

The only Dew entry that will occur will be throulb the COnstructiOD of the 220

MHz licenses and a limited Dumber of Dew 900 MHz Iystems when reclaimed

IP'ctrum is reallocated. The acope of entry by 220 MHz license holders will vary

),y city, and the 220 MHz ..nice will require lome time to Cain commercial

acceptance. A1, a result, whln 220 entry occurs, it will be iDsuflicient to address

the anticompetitive effects of this transaction.

Pale 14 •• COMPLAINT



lV.

VIOLATION ALLEGED

42. On Aueust of, 1994, Nenel and Motorola entered into an apoeement

by which Nenel wiD acquire Motorola', SMR "mce bUlinell in the 800 MHz

ndio band and manare Motorola's SMR .e!'Vice business in the 900 MHz radio

band in exchange for twenty-four percent (24%) of Nene]'s outstandin& voting

aecurities.

43. The effect of the proposed acquisition and management agreement

may be substantially to lessen competition in violation of Section 7 of the Clayton

Act in the following ways, among others:

(a) actual and potential competition between Nenel and Motorola (and

the licenses they manage) in the sale of trunked SMR services in the

reographic markets identified in paragraphs 26 to 40 above will be

eliminated;

(b) competition generally in the sale of trunked SMR services in the

geographic markets identified in paragraphs 26 to 40 above will be

substantially lessened; and

. (c) the deployment of alternative technoloJies will be inhibited.

PRAYER

WHEREFORE, plaintift' prays:

1. That the acquisition and management aereement between Nenel and

Motorola be adjudged to be in violation of Section 7 of the Clayton Act;
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2. That the defendants be permanently enjoined from carrying out any

agreement, understandiI1l, or plan, the effect of which would be to combine the

tnmked SMR service operations of Nenel and Motorola; and

3. That plaintiff have such other and fUrther relief as the Court may

deem just and proper.

DATED: October 27, 1994

<5:-- .'-'. 2..-_j
SUSANNA M. Z\\1ERLING
Attorneys, Antitrust Division
U.S. Department of Justice
555 4th Street, N.W.
,\\Tashington, D.C. 20002
(202) 514·5640

, Qet~hr:-:43?
J'l""PHILIP SAUNTRY, JR.~

(r,."tc..L. S. (j,v..~....;)
GEORGE S. BARANKO

STE\~N c. SuNSHINE
oeputy Assistant Attorney General

C-~Lte ? ( --
CONSTANCE K. ROBWSON
Director o~opetio.,ns

)(. .f
. . : 'I

d NATHAN M. RICH
- Assistant Chief

ommunications & Finance Section
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APPENDIX A
N

"HHI" means the Herlindahl-Hinchman Index, a commonly accepted

measure of market concentration. It is calculated by lqull'inl the market shaFe of

each firm compet:inl in the market and then summing the·resu1tin'llumbers. For

example, for a market consisting of four firms with shares of thirty, thirty, twenty,

and twenty percent, the HHI is 2600 (302 + 302 + 202 + 202 • 2600). The HHI

takes into account the relative size and distribution of the firms in a market and

approaches zero when a market consists of a large number of firms of relatively

equal size. The HHI increases both as the number of firms in the market

decreases and as the disparity in size between those firms increases.

Markets in which the HHI is between 1000 and 1800 are considered to be

moderately concentrated and those in v-'hich the HHI is in excess of 1800 points

are considered to be concentrated. Transactions that increase the HHI by more

than 100 points in moderately concentrated and concentrated markets

presumptively raise antitrust concerns under the Department of Justice and

Federal Trade Commission 1992 Horizontal MeTier Guidelines.
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CASE .UMBER la'4CV02331

3UDGE. Tho.as ,. Hovan

DECK TYPE' Ant1trust

DATE STAMP, 10/2'/94

+--
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
UN~DSTATESOFAMEmC~ )

Plaintiff, )
)

v. )
)

MOTOROLA, INC. and )
NEXTEL COMMUNICATIONS, INC. )

Defendants. )

------------),

COMPETITIVE IMPACT STATEMENT

Pursuant to Section 2(b) of the Antitrust Procedures and Penalties Act

("APPA" or "Tunney Act"), 15 U.S.C. §16(b)-(h), the Uni~d States, submits this

Competitive Impact Statement relating to the proposed Final Judgment submitted

for entlj· against Nextel Communications, Inc. ("Nextel") and Motorola, Inc.

("Motorola") in this chi! antitrust proceeding.

I.

NATURE AND PURPOSE OF PROCEEDING

On October 27, 1994, the United States filed a civil antitrust complaint,

UDder Section 15 of the Clayton Act, as amended, 15 U.S.C.125, a,ainst Nenel

and Motorola, allelinc that an acreement between Nenel and Motorola violates

Section 7 of the Clayton Act, as amended, 15 U.S.C. 118. That aei"eement would

transfer ownership of a lubstaDtial portion of Motorola's lpecialized mobile radio

("SMR") business to NeJ:tel and control of most of Motorola', remB.ini.ni 8MB.

business.



The complaint "alleres that the NextellMotorola transactions are likely to

reduce competition .ubstantially in fifteen (15) major cities in the United States in

the market for "tnmked SM:R services." SMR .erviee is a form of dispatch service

that enables a customer to communieau with a fleet ofvebic1es, IUch as delivery

trucks, repair trucks and meuenger services. SMR service also enables a vehicle

to communieau with another member of the fleet. The tranlactions would allow

Nenel to control virtually all the service altA!matives available for penons with a

Deed for tnmked SMR services in those cities and increase the prices of or reduce

the qualitj' of such services. The complaint seeks, among other relief, to enjoin the

combination of Nextel's and Motorola's trunked SMR operations and thereby to

preserve competition in the relevant markets.

On October 27, 1994, the United States, Nexte} and Motorola filed a

Stipulation by which they consented to the entry of a proposed Final Judgment

designed to eliminate the anticompetitive effects of the transactions. Under the

proposed Final Judgment, Nextel and Motorola will divest themselves of

lubstantially all of their SMR channels in the 900 MHz radio band and release

upon request of the license holder substantially all the 900 MHz SMR channels

they manage in the cities of Boston, Massachusetts; Chicago, Dlinois; Dallas and

Houston, Texas; Detroit, Michigan; Los Angeles and San Francisco, California;

Miami and Orlando, Florida; New York, New York; Philadelphiat Penmylvania;

Seattle, Washinrton; and Washinrton, D.C. In addition, Ne:rtel's and Motorola's

freedom in the future UJ acquire 900 MHz channels in these cities and in Denver,
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Colorado would be licnilicantly constrained. In Atlanta. GeorJia. either Nenel or

Motorola wil1se1142 800 MHz channels to an independent SMR service provider.

The United States, Nenel and Motorola have ltipulated that the proposed

Final Judcment may be entered after compliance with the APPA. unless the

lovernment withdraws its consent. Entry of the proposed Final Judpnent would

terminate this action. except that the Court would retain jurisdiction to construe.

modify. and enforce the proposed Final Ju~entand to punish violations of the

Juqment.

II.

FACTS GIVING RISE TO THE ALLEGED VIOLATION

A. Product Market

SMR sel"\ice is a ~'Pe of land mobile communications service used by

customers such as contractors. sel"\ice companies and delivery ie1"\-ices that have

significant field operations and need to pro\ide their personnel with the ability to

communicate directly with. each other, either on a one-to-one or one-f.o.many basis.

This type of service is commonly referred to as "dispatch" service. SM:R service is

provided pursuant to licenses rranted by the Federal Communications

Commission in the 800 MHz and 900 MHz radio bands.l'

SMR services may be "conventional" or "trunked." Conventional SMR

"nice is a method of operation in which one or more radio frequency channels

I The re,wations allocatinl the spectrum and loveminl its use are contained
in 47 C.F.R. Part 90. Subpart S. §§90.601-90.659. A similar service is provided in
the 220 MHz band. as discussed below.
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are aaliened to mobile and base stations on a non-exclusive, first come, first

lined, basis. Users listen to hear if the channel is being used by others and wait

until other conversations on the channel are completed before using it themselves.

Tnmked SMR service allows a number of customers to ahare a number of

channels by electronically alSirnini a channel to a customer when he or abe

wiabes to use the system. Trunked 8MR service affords customers creater privacy

and more reliable channel availability than conventional aemce.

SMR sys~ms have historically utilized high-elevation base stations to

receive signals from transmitting radios, to allocate the signals among available

channels and to transmit the enhanced signal to the intended recipients. In this

deplo)'ment, SMR base stations have had a broad range, allo\\ing users to

communicate \\ithin the area of broadcast. An 800 :MHz SMR system \\ill

cenerally broadcast throughout the entire area of the license, which covers a

radius of 35 miles from the base station transmitter. A 900 MHz s~m system Vtill

cover a designated filing area as defined in 52 Fed. Reg. 1302 (January 12, 1987).

In contrast, cellular telephone companies "reuse" spectnun by dhiding a licensed

aervice area into "cells" and reusing a frequency within the same system. Several

cells would have to be used to transmit a communication to reach a croup of

"ehieles; consequently, this method of operation is not well auited for 8MR

customers who need the capability of undinl frequent, short mesAles over a

broad area to one or to many recipients. Moreover, the FCC prohibits cellular

companies from providing one-to-many dispatch service.
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The FCC initially allocated 280 800 MHz cbannels lor tnmked SMR .enice

in every market.!' In 1988 the FCC allocated an additional' 200 900 MHz channels

io tnmked SMR aervices in 50 major cities across the country where allocated 800

MHz channels appeared inadequate to meet consumer demand lor SMR aervice.

In a lew markets the FCC has taken back lOme 900 MHz channels because of the

failure ofUcenaees to construct their systems. Recently, the FCC has announced

plans to auction the 900 MHz SMR .pectrum it has taken back and the 900 MHz

.pectrum mmarkets where it had not previously been allocated. Even thoUib the

mobile radios used on 800 MHz and 900 MHz systems are Dot compatible with

each other, 800 MHz and 900 MHz sys~ms provide intercban~eable service.

In 1991 the FCC announced its intent to allocate channels in the 220 MHz

bandwidth for SMR services. The FCC allocated 100 channels for non-nationwide

trunked use including private systems and SMR systems. Initiation of SMR

service in the 220 MHz band, however, ""as delayed by liti~ation which was

settled in March 1994. The delays led the FCC to extend the time holders of 220

• More than 280 800 MHz channels are CWTently beini used for trunked SMR
terrice in aome cities throueh "intercate,ory Iharin,." Reculations permit SMR
licensees to include in their SMR systems unallocated channels assigned to
industrial, land transportation or other private dispatch use in the 800 MHz band
under certain conditions. In metropolitan areas where all 800 MHz channels have
heeD allocated, intereate,ory sharlna involves an ail'eement between an SMR
aervice provider and a licente holder of a channel allocated to one of theae other
"nice cate~ories. In exchange for providinl trunked SMR a.nice to the
industrial or other licensee, the 8MB "mce provider is able to use the remainjng
capacity of the channel_in its commercial SJ\.ffi operations. Most private systems,
however, utilize virtually all of the capacity of their channels and are un~illing to
participa~ in intercategory sharing arrangements.
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MHz licenses had U> construct their systems until April., 1995. If the systems

are not constructed by that date, the licenses will revert to"·the FCC.

SMR "rvice in the 220 MHz band will be a substitute for SMR services in

the 800 MHz and 900 MHz bands at some point in the future. At present,

however, the only constructed 220 MHz SMR systems are in California. Systems

are planned for, amoDi other cities, Atlanta, Boston, Chicaro, Dallas, Houston,

Los Anceles, New York, Philadelphia, San Francisco, and Washinrton D.C., but

the scope of expected implementation varies by city. Further, 220 MHz service

will require some time to lain commercial acceptance, just as 800 MHz and 900

MHz &ervices required when they were first implemented. As a result, when 220

MHz systems are constructed, they will not adequately discipline the parties'

control of BOO MHz and 900 :MHz systems in the 15 cities.

The product market consists of trunked S1\1R service in the 800 MHz, 900

:MHz and 220 MHz bands. Conventional dispatch sen-ice is not a substitute for

tnmked SMR service because it affords lesser privacy and lower reliability.

Cellular telephone service is not a substitute because it is significantly more

expensive than SMR service, is signficantly more difficult for customers to restrict

communications U> a defined fleet or croup, and because it cannot be provided on a

one-to-many dispatch basis.

B. GeoiT8phic Market

SMR channels in the 800 MHz band are licensed by the FCC for a 85 mile

radius from a specific location. Subsequent applicants for licenses may apply for
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the lame channel if they protect the coverale area of the first licenaee. Channels

in the 900 MHz band are licensed for desilIlated filinl areas t which cenerally

approJimate metropolitan statistical areas.

SMR .emce providers leek to place their broadcast antennas in locations

that will afford their users ceoil'aphic coverale that will correspond to the area

lined by their fleet ofvehic1es. Consequently, frequently used lites include

centrally located skyscrapers and mountains that shadow metropolitan areas t such

as Stone Mountain outside Atlanta. Antenna sites are also placed to ensure

coveraie of high traffic areas, particularly downtown areas and important traffic

arteries.

The geographic markets consist of the license areas in which the FCC has

authorized the pro\ision of SMR se%"\ice. In an)' particular city, the geographic

market can be considered to include the twenty-five mile radius from city center

because S~ffi service providers must be able to cover the high-traffic dO\\'Ilto\\"Il

area,

C. Developments in the 800 MHz band

The FCC's early licensing policies of 800 MHz spectrum Jed to an industry

of many amall SMR service providers. Applicants could apply Cor up to five

.trunked channel pairs per market. To retain channels t an SMR provider had to

build its racilities within one year and meet certain loading requirements.

Trunled SMRs were required to be 'oaded" to 70 ramo units per channel within

five years. Systems not meeting the standards would have unloaded channels
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reassimed to applicants on a waitinClist. Initially, the FCC limited radio

equipment manufacturers, like Motorola, to one 20 channel tnmked system

utionwide.

The FCC permitted Motorola and othen to manqe licenses held by other

penons in exchance for a ~reentaee of the revenues of the operation. Such

"manalement" aveements commonly aasign the manqinl company responsibility

for daily operations, enmt the mana&inr company the rirht to aelect the type of

infi-astructure equipment to be deployed by the system, and Vant the manaling

company a right of first refusal in the event the licensee receives an offer to

purchase the system. 'While the FCC requires that management agreements

technically leave control of the operations in the hands of the licensee, managing

companies generally have effective control of the channels they manage.

lD the last five years Nextel has become the primary supplier of trunked

8MR services in the United States through its acquisition of dozens of small SMR

companies, principally in the 800 MHz band. Nenel has also assumed

responsibility for many contracts providing for the management of SMR licenses

held by others.

Nenel recently moved to establish a nationwide presence in the 800 MHz

band through its aveements of July 13, 1994, to acquire OneComm Corporation,

which had been accumulatinl 800 MHz spectrum in aWen Western states, and of

Auruat 6, 1994 to acquire Dial Pare, Inc., which had been acalmulatinl 800 MHz

Ipectrum in twelve Southeastem states. AB a result, Nenel controls far more 800
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MHz SMR channels in the UDited States than any other company. It also owns or

manares a larre number of 900 MHz SMR channels in ~ties across the United

States.

HeNt'1 numerous acquisitions of 800 MHz SMR aervice providen are part

or. plan to replace the cun-entJy deployed anaIor technolopes in those .ystems

with the Dew Motorola Intecrated Radio System ("MIRS") dieital technololY

developed by Motorola. The technololY will be deployed in a multi-lite

confiruration, much like that employed by cellular service providers. Use of

di(ital tecbnoloC' and frequency re-use on Nextel's 800 MHz channels will rreatJy

increase each system's capacity and, NeJ:te1 believes, allow it to implement a

variety of services I includini a more reliable and better quality telephone

interconnect service that would compete with the cellular providers, and to

continue as a dispatch service provider in the markets it serves.

Motorola is the second larrest provider of trunked SMR se!"\ices in the

United States. It owns or manages a substantial number of 800 MHz and 900

MHz channels it has used to provide trunked SMR services.

On AUiUst 4, 1994, Motorola and NeJ:tel signed aD arreement providini

that Motorola would leU and Nenel would buy Motorola's 800 MHz SMR

business, includinc both owned Oicensed) and manaled channels. The aif'lement

allo provided that Nenel would manare Motorola's 900 MHz SMR business for

three years; the acreement can be renewed for subsequent periods of two years.

In return for its SMR business I Motorola would receive twenty-four percent (24%)
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of Nate)'s votin& securities. Byarreements entered into the lame day. Nenel

committ4d to purchase Motorola equipment for its 800 MHz SMR business.

D. Harm to Competition Resulting from the Transactions

The combination of Nextel's and Motorola's owned and mana.ed 800 MHz

SMR channels as weD as the parties' owned and manaced 900 MHz ebannels

would result in Nene] holdinl virtually an of the 8MB speCtrum in the markets of

Atlanta, Georria: Boston, Massachusetts; ChiC810. Dlinois; Dallas and Houston.

Teus; Denver. Colorado; Detroit. Micbi.an; Los Angeles and San Francisco,

California; Miami and Orlando, Florida; New York, New York; Philadelphia,

Pennsylvania; Seattle, Vlashington; and Washington, D.C. AB a result of the

consolidation, there would be few, ifany, alternatives available to SMR customers

iD those areas, and the combined entity would ha\'e the ability to raise prices or

reduce the quality or quantity of service.

III.

EXPLANATION OF THE PROPOSED FINAL JUDGMENT

The United States brought this action because the effect of the

NerteVMotorola transactions may be substantially to lessen competition in

ti-unked SMR lervices in the relevant ceolTaphic markets in violation of Section 7

of the Clayton Act. The risk to competition posed by the transaction would be

IUbstantlally eliminated by the relief provided iD the proposed FiD.al Judcment

which will ensure that alternative t.nmked SMR service providen will be available

iD all the relevant ceoeraphic markets.
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NeNt's planned acquisition of Motorola's 800 MHz chlnnels, followini its

numerous acquisitions of other SMR service providers, and its planned

lDaDqement of Motorola'. 900 MHz SMR services would have the efFect of

e]jmjn,tinl all but a few lupplien of tnmked SMR Hmces in a number of cities

in the United States. In San Francisco, for example, within 25 miles of the center

of the city, Nextel currently owns or mlna,es approJimately 209800 MHz

channels and 42 900 MHz eblnnels. Motorola is the Iarcest remainin, provider of

SMR .ervices in San Francisco. It owns or manales approximately 45 800 MHz

channels and 12 900 MHz channels there. The several other providers of trunked

SMR services there CU!Tently hold, in total, licenses for approJimately 35 800 MHz

and 900 MHz channels on which they can provide trunked Sl\.fR service. While

SMR service providers in the 220 MHz band have not yet completed construction

of their systems, approximately half of the licensed 220 MHz channels are likely to

be full)' available semce alternatives '\\ithin the next two years.!' Even allowing

Cor entry by 220 MHz operators, the resulting market concentration exceeds the

• The precise number of 220 MHz eblnnels that will be operational in any
particular city within the Dext two years cannot be determined. It is unlikely that
all allocated 220 MHz cJwmels that have been allocated for SMR ..mce, will be
conltnlcted in that time. However, even if all allocated 220 MHz channels in the
fifteen cities are constructed and become operational within the next two years,
liven the overwhelminl dominance of Nextel, those 220 MHz services and the few
iDdependent 800 MHz and 900 MHz services will be inadequate, without more, to
discipline Nextel's services.
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levels the AntitNst Division has cenerally found to indicate that a transaction

may be anticompetitive.!'

Neners consolidation of SMR specWm, however. may enable it to create a

third mobile telephone IImce to compete with established ceUular .eniees. The

"suIt could be a wider variety of wireless aervices at a lower cost in the near

future. The Department laW .ubstantial benefits to new competition in another

market (the cellular telephone market) ifNenel could obtain su1!icient capacity at

800 MHz to enable it to enter that market. Thus, the Department decided to limit

the relief it sought in this action to the 900 MHz band (with the single exception

of Atlanta).

MIRS technoloiY cannot be deployed on 900 MHz sptctrom, and Nenetts

o\\"l1ership or control of 900 MHz spectrum is not necessary to obtain the benefits

of new competition to the cellular companies. Rather, Ne:rters ownership and

management of a significant portion of 900 MHz spectnun in cities where it will

own and manage virtually all of the 800 MHz spectrum serves to enhance its

power over customers requiring tnmked S:MR services. Absent judicial

4 The Antitrust Division'. Horizontal MerJer Guidelines provide for the
Division to consider the post-merier concentration and the increase in
concentration resultin& from a merier. The increase in concentration is measured
by the Herfindahl·Hirscbman Index which is calculated by J1)tn~jng the .quares
of the individual market shares of all the participants. The HHI thresholds are
exceeded in each of the 15 cities. Without considerini the affect of 220 MHz
channels, the HHI ia currently creater than 2200 in each city and the tranaaction
will increase the RBI by more than 1400 points. If 220 MHz services are
included, the premerler HHI will be more t.han 1550 in each city and the
transaction will increase the HHI by more than 600 points.
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inurvention, Nenel will be able to raise prices and reduce the quality or quantity

of senice tc such custcmers and inhibit the deployment of alternative

technoloeies.

The propoled Final Judement preserves competition for trunked SMR

customers by limiting the 900 MHz lpectrum Nene] and Motorol~will own and

control for the Den ten years. Nene] and Motorola together will have the power

to control, by license and by management ap'eement, DO more than 30 900 MHz

channels in Boston, Massachusetts; Chicago, Dlinois; Dallas and Houston, Texas;

Los Angeles and San Francisco, California; .Miami and Orlando, Florida; New

York, New York; Philadelphia, Pennsylvania; and Washinrton, D.C.; or 10 900

MHz channels in Detroit, Michigan and Seattle, Wasbi.ngton.~ Nene! and

Motorola would be permitted to continue to own or manage a limited amount of

spectrum indefinitel;y because: (1) Nex~l's deployment of its 800 MHz digital

mobile network l'ill be facilita~d by its control of a limited number of 900 MHz

channels to use to transfer customers to the ne\\' service; (2) the number of

channels required by the decree to be sold or released will be sufficient to permit

the entry of new trunked SMR service providers for customers with • need for

dispatch services; and (3) excludini Motorola from the 900 MHz band might

foreclose its experimentation with new tecbnolopes there.

I Nextel and Motorola would be limited to a combined 10 900 MHz in Seattle
and Detroit because those are border cities where, by international .p'eement,
only half of the available spectrum may be licensed by the United States.
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'Where Nene] and Motorola torether curnntly own more than the

permitted number of 900 MHz channels, the proposed Final Judgment requires

that the cbannels in excess of the permitted amount be aold to a purchaser

approved by the plaintifi'. If'they are unable to complete the wes within 180 days

of the entry of the Final JucJement, upon application by plaintiff, the Court would

appoint an arent to effectuate the mandated wes.

The proposed Final Judgment also requires that Nestel and Motorola

release management agreements relating to 900 MHz channels in affected cities at

the request of the licensee unless Nextel and Motorola hold fewer than a specified

number of channels in that particular market.~

Channels to be divested or released are defined as those within 25 miles of

the center point of each relevant city. This is to ensure that would-be competitors

are able to secure spectrum in the central city areas where spectrum is most

difficult to obtain and must be obtained in order to provide a competitive service.

The proposed Final Judgment prohibits Nextel and Motorola from acquiring,

either directly or indirectly, any ownership interest in or enterini into new

manacement agreements for 900 MHz channels in affected cities without the

• It is possible that Nenel and Motorola may control a ereater number of 900
MHz channels in the relevant reorraphic markets iftbe licensees of manared
systems do not request to be released from their manarement agreements. In any
case, neither Nextel nor Motorola would be able to preclude the licensees from
movinr their licensed channels to other manaren, networks or technoloeies.
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plaintiffs prior written permission.!' The Defendants may, however, enter into

Dew manalement aueements with respect to channels e~therMotorola or Nenel

OWDed or manaled as ofAUlUSt., 1994, provided that the new aveements are

IUbject to aection IV. paracraphs C and D of the propoaed Final Judlment.

The proposed Final JudlD1ent also prohibits the parties from acquirine, either

di.rectJy or indirectly, more than a &ve percent ownerahip interest in any entity

that itself owns, controls, or menaces 900 MHz channels in those cities without

the prior written permission of the United States, ezcept that prior approval will

not be required where the acquisition of ownership will not cause Motorola's and

Nemrs combined channel position to ezceed applicable thresholds.

In Atlanta, due to the existence of a viable purchaser, the parties are

required to divest 42 800 MEz channels to a purchaser or purchasers acceptable to

plaintiff.

The United States, Nextel and Motorola have stipulated that the proposed

Final Judgment may be entered by the Court at any time after compliance with

the APPA. The proposed Final Judgment constitutes no admission by either party

as to any issue of (act or law. Under the provisions of Section 2(e) of the APPA,

, Neither Motorola Dor Nenel oVr-n or mana.e any 900 MHz spectrum in
Denver, Colorado and much of the 900 MHz SMR channels there reverted to the
FCC beeau.e the license bolden did Dot construct or load the .ystems. The
proposed Final Jud£IDent addresses the competitive problems in this market by
limitinl the amount of 900 MHz spectrum the defendants may obtain in the
future to 30 channels.
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entry of the proposed Final Judement is conditioned upon a determination by the

Court that the proposed Final Judgment is in the public intarest.

The term of the proposed Final Judgment is 10 yean. It provides that the

Court retains jurisdiction over this action, and any party may apply to the Court

for any order necellBry or appropriate for its modification, interpretation and

enforcement. Such a request will be lubject ttl common law standards of decree

modification for five yean after entry of the judement. 'Ibereaft.er, a party

seeking modification may rely upon events that were known and foreseeable at the

time of entry of the proposed Final Judrment, provided the crounds for

modification at common la~' are otherwise met. The parties contemplate that a

complete extinguishment of Motorola's relationship with Nextel would be a

lignificant changed circumstance under the decree.

IV.

REMEDIES AVAILABLE TO POTENTIAL PRIVATE LITIGANTS

Section 4 of the Clayton Act, 15 U.S.C. 115, pro\'ides that any person who

has been injured as a result of conduct prohibited by the antitrust laws may bring

suit in federal court to recover three times the damares the person has suffered,

Ai weD as costs and reasonable attorneys fees. Entry of the proposed Final

Judplent will neither impair nor assist the briniinr of any private antitrust

action under the Clayton Act. Under the provisions of Section 5(a) of the Clayton

Act, 15 V.S.C.IISCa), the proposed Final Judgment has no prima faoe effect in

any private lawsuit that may be brought against the defendant.
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V.

PROCEDURES AVAILABLE FOR MODIFICATION OF
THE PROPOSED FINAL JUDGMENT

The APPA provides a period of at least liny (60) days precedin& the

decave date of the proposed Final Judcment within which any person may

IUbmit to the United States written comments rerardi.nl the proposed Final

Judrment. Any penon who wishes to comment should do 10 within siny (60)

days of the date of publication of this Competitive Impact Statement in the

Federal Register. The United States will evaluate the comments, determine

whether it should '\\ithdraw its consent) and respond w the comments. The

comments and response(s) of the United States will be filed with the Court and .

published in the Federal Register.

Written comments should be submitted w George S. Baranko) Atwmey)

Communications and Finance Section) Antitrust Division) U.S. Department of

Justice, 555 Fourth Street, N.W.) Room 8104, WashingWn) D.C. 20001.

VI.

ALTERNATIVES TO THE PROPOSED FINAL JUDGMENT

As an alternative to the proposed Final Judpnent, the United States

considered litigation seeldnl to limit the number of 800 MHz channels Nene) held

in each affected city. The United States rejected that alternative"for two reasons:

first. it is satisfied that the relief it bas obtained relatiDi to 900 MHz frequencies

will adequately address the harm to competition alleged in the complaint; .etond,
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the Department did not want to inhibit Nenel's ability to offer cellular telephone

..nice.

The United States also considered the desirability of requirlni the

m0di.5cation of the ancillary equipment Ail"eements under which Neml will

purchase from Motorola infrastructure and subscriber equipment to construct its

c1iaital Detwork. The United States rejected that altemative because Motorola's

equipment pricing practices are likely to be constrained by those of other wireless

equipment suppliers to the cellular service providers and to the personal

communications service providers, which are expected to be soon authorized by the

FCC.

VII.

STANDARD OF REVIE\\1 UNDER THE TUNNEY ACT
FOR PROPOSED FINAL JUDGMENT

The APPA requires that proposed consent judgments in antitrust cases

brought by the United States are subject to a sixty·day comment period, after

which the court shall determine whether entry of the proposed FinaJ Judgment "is

in the public interest." In making that determination,

the court J811: consider-

(1) the competitive impact of such judrment, including termination of
alleged violations, provisions for enforcement and modification, duration or
relief sought, anticipated effects of alternative remedies actually considered,
and any other considerations bearing upon the adequacy of~such judilDent;

(2) the impact of entry of .uch judgment upon the public
cenerally and individuals alleging specific injury from the violations
let forth in the complaint including consideration ofthe public
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benefit, ifany, to be derived from a determination of the issues at
trial.

15 U.S.C. 116(e) (emphasis added). The courts have recopUzed that the term

·publie interest" "takers] meaninc from the purpose. of the relUlatory lecillation."

NAACP v. bderal Power Comm'n. 425 U.S. 662, 869 (1976). Since the purpo.e of

the antitrust laws is to "preserv[e] free and unfettered competition as the rule of

trade," Northern Pacific Railway Co. v. United Statel, 856 U.S. 1, 4 (1958), the

focus of the "public interest" inquiry under the Tunney Act is whether the

proposed Final Judgment would serve the public interest in free and unfettered

competition. ynited States v. American Cyanamid Co., 719 F.2d 558, 565 (2d Cir.

1983), cert. denied, 465 U.S. 1101 (l984)~ United States v. Waste Management.

In£., 1985-2 Trade Cas. 'II 66,651, at 63,046 (D.D.C. 1985). In conducting this

inquiry, "the Court is nowhere compelled to eo to trial or to eneage in extended

proceedings which might have the effect of vitiating the benefits of prompt and

less costl;;- settlement through the consent decree process.~ Rather,

absent a showing of corrupt failure of the government to discharge its
duty, the Court, in making the public interest finding, should ...
carefully consider the explanations of the government in the
competitive impact statement and its responses to comments in order

• 119 Congo Rec. 24598 (1973). S!l United States v. Gillette Co.. 406 F. Supp.
713, 715 (D. Mass. 1975). A "public interest" determination caD be made properly
on the basis of the Competitive Impact Statement and Response ~.Comments
filed pursuant to the APPA. AlthoUlh the APPA authorizes the USe of additional
procedures, 15 U.S.C. 116(0, those procedures are discretionary. A court Deed Dot
invoke any of them unless it believe. that the comments have raised lirnilicant
issues and that further proceedings would aid the court iD resoh.-ing those issues.
Stt H.R. Rep. 93-1463, 93Td Cong.2d Sess. 8·9, reprinted.in (1974) U.S. Code
Cong. &. Ad. News 6535) 6538.
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